
The Government of India has promulgated an ordinance to amend the Insolvency and Bankruptcy Code, 2016 

(“IBC”) which received presidential assent on June 6, 2018 (“2018 Ordinance ”), and is now effective. By way of a 

brief background, the IBC provides for a mechanism whereby companies which have defaulted on their obligations 

to creditors can be put through a “corporate insolvency resolution process” (“CIRP ”) - during which a committee is 

formed of the creditors of the company who invite resolution plans from various interested parties.

The 2018 Ordinance amends the IBC to provide for, amongst other things, changes which aim at balancing interests 

of home buyers who have emerged as a new category of creditors and small and medium enterprises, revising certain 

eligibility criteria of resolution applicants and streamlining the procedural aspects of CIRP to encourage resolution 

over liquidation. The key developments in this regard are as follows:

The Supreme Court has in its current Judgment held:

�B The voting threshold requirement of committee of creditors for all key decisions including approving of a 

resolution plan (from a prospective applicant) has been reduced from 75 per cent to 66 per cent.

�B Any application made for initiating CIRP against a corporate debtor is now permitted to be withdrawn by the 

Tribunal, provided 90 per cent of the committee of creditors provide approval for such withdrawal. Based on a 

press release by the Ministry of Corporate Affairs, further stipulations may be prescribed on the stage upto 

which such withdrawal will be permitted and other aspects.

�B In cases where a corporate applicant (i.e. the corporate debtor, its shareholders/ partners, person in 

management of the corporate debtor etc. and not a financial or an operational creditor) initiates CIRP in respect 

of the corporate debtor, such application for CIRP needs to be supported by a special resolution of shareholders 

or partners.

�B The IBC provides for a moratorium during the tenure of the CIRP during which inter alia no suits may be filed 

against the corporate debtor and all actions to enforce or foreclose security are stayed. The 2018 Ordinance now 

excludes moratorium on guarantees provided by persons on behalf of the corporate debtor, which effectively 

would mean that creditors can enforce and initiate litigation against sureties and guarantors.

�B The 2018 Ordinance seeks to include ‘home buyers’ as financial creditors by providing that amounts raised from 

allottees under real estate projects will be deemed to have the commercial effect of borrowing.

�B The IBC prohibits certain persons from proposing a resolution plan or purchasing assets of a company in 

liquidation, on account of not meeting certain prescribed eligibility criteria. The 2018 Ordinance has revised 

some of these disqualifications, which amongst other things, (a) exempt financial entities which are not related 

to the corporate debtor, from the disqualification arising on account of holding non-performing assets, and (b) 

the disqualification arising on account of holding non-performing assets or a company which has such an 

account, also does not apply to a resolution applicant which has acquired such a non-performing asset pursuant 

to a prior resolution plan approved under the IBC, for a period of 3 years from the date of approval of such 

resolution plan.

�B A resolution applicant is now required to obtain all approvals required under law in relation to the 

implementation of a resolution plan within a period of 1 year from the date of approval of the resolution plan by 

the Tribunal or such period as provided for under law for such approval, whichever is later.
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